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it’s a man’s world. If men got pregnant, they would demand health care, living wages, 
family leaves, child care. They would demand that society value their ability to give 
and sustain life. But abortion? Having one’s body forcibly violated, being told that 
the price of success is such constant violation? Forget it. Men would never stand for 
it. It’s time for women to stop standing for it, too. 


Abortion: 
On Public and Private 


Catharine A. MacKinnon 


In a society where women entered sexual intercourse willingly, where adequate contraception 
was a genuine social priority, there would be no “abortion issue” ... Abortion is violence ... 
It is the offspring, and will continue to be the accuser of a more pervasive and prevalent vio- 
lence, the violence of rapism. 


—Adrienne Rich, Of Woman Born 


Most women who seek abortions became pregnant while having sexual intercourse 
with men. Most did not mean or wish to conceive. In women’s experience, sexuality 
and reproduction are inseparable from each other and from gender. The abortion 
debate, by contrast, has centered on separating control over sexuality from control 
over reproduction, and on separating both from gender. Liberals have supported the 
availability of the abortion choice as if the woman just happened on the fetus,’ usu- 
ally on the implicit view that reproductive control is essential to sexual freedom and 
economic independence. The political right imagines that the intercourse that pre- 
cedes conception is usually voluntary, only to urge abstinence, as if sex were up to 
women. At the same time, the right defends male authority, specifically including a 
wife’s duty to submit to sex. Continuing this logic, many opponents of state funding 
of abortions would permit funding of abortions when pregnancy results from rape 
or incest.” They make exceptions for those special occasions on which they presume 
women did not control sex. Abortion’s proponents and opponents share a tacit as- 
sumption that women significantly control sex. 
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Feminist investigations suggest otherwise. Sexual intercourse, still the most com- 
mon cause of pregnancy, cannot simply be presumed coequally determined. Women 
feel compelled to preserve the appearance—which, acted upon, becomes the 
reality—of male direction of sexual expression, as if it were male initiative itself that 
women want, as if it were that which women find arousing. Men enforce this. It is 
much of what men want in a woman, what pornography eroticizes and prostitutes 
provide. Rape—that is, intercourse with force that is recognized as force—is adjudi- 
cated not according to the power or force that the man wields, but according to indi- 
ces of intimacy between the parties. The more intimate one is with one’s accused 
rapist, the less likely a court is to find that what happened was rape. Often indices of 
intimacy include intercourse itself. If “no” can be taken as “yes,” how free can “yes” 


be? 


In 1973 the Supreme Court found that a statute that made criminal all abortions 
except those to save the life of the mother violated the constitutional right to priva- 
cy.° The privacy right had been previously created as a constitutional principle in a 
case that decriminalized the prescription and use of contraceptives.* In other words, 
courts use the privacy rubric to connect contraception with abortion through pri- 
vacy in the same way that feminism does through sexuality. In Roe, the right to pri- 
vacy was found “broad enough to encompass a woman’s decision whether or not to 
terminate her pregnancy.” In 1981 three justices observed in a dissent: “In the abor- 
tion context, we have held that the right to privacy shields the woman from undue 
state intrusion in and external scrutiny of her very personal choice.” 

In 1981 the Supreme Court decided that this right to privacy did not mean that 
federal Medicaid programs had to cover medically necessary abortions. Privacy, the 
Court had said, was guaranteed for “a woman’s decision whether or not to terminate 
her pregnancy.” The government was then permitted to support one decision and 
not another: to find continuing conceptions and not to fund discontinuing them. 
Asserting that decisional privacy was nevertheless constitutionally intact, the Court 
stated that “although the government may not place obstacles in the path of a wom- 
an’s exercise of her freedom of choice, it need not remove those not of its own cre- 
ation.”© It is apparently a very short step from that in which the government has a 
duty not to intervene, to that in which it has no duty to intervene. ... 

Regarded as the outer edge of the limitations on government, the idea of privacy 
embodies a tension between precluding public exposure or governmental intrusion 
on the one hand, and autonomy in the sense of protecting personal self-action on the 
other. This is a tension, not just two facets of one right. The liberal state resolves this 
tension by identifying the threshold of the state at its permissible extent of penetra- 
tion into a domain that is considered free by definition: the private sphere. By this 
move the state secures “an inviolable personality” by ensuring “autonomy of control 
over the intimacies of personal identity.’ The state does this by centering its self- 
restraint on body and home, especially bedroom. By staying out of marriage and the 
family—essentially meaning sexuality, that is, heterosexuality—from contraception 
through pornography to the abortion decision, the law of privacy proposes to guar- 
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antee individual bodily integrity, personal exercise of moral intelligence, and free- 
dom of intimacy.® But have women’s rights to access to those values been guaran- 
teed? The law of privacy instead translates traditional liberal values into the rhetoric 
of individual rights as a means of subordinating those rights to specific social imper- 
atives.’ In particular, the logic of the grant of the abortion right is consummated in 
the funding decision, enforcing male supremacy with capitalism, translating the ide- 
ology of the private sphere into the individual woman’s legal right to privacy as a 
means of subordinating women’s collective needs to the imperatives of male suprem- 
acy. 

Here, as in other areas of law, the way the male point of view constructs a social 
event or legal need will be the way that social event or legal need is framed by state 
policy. To the extent possession is the point of sex, illegal rape will be sex with a 
woman who is not yours unless the act makes her yours. If part of the thrill of por- 
nography involves eroticizing the putatively prohibited, illegal pornography— 
obscenity—will be prohibited enough to keep pornography desirable without ever 
making it truly illegitimate or unavailable. If, from the male standpoint, male is the 
implicit definition of human, maleness will be the implicit standard by which sex 
equality is measured in discrimination law. In parallel terms, reproduction is sexual. 
Men control sexuality. The state supports the interest of men as a group. So why was 
abortion legalized? Why were women given even that much control? It is not an ac- 
cusation of bad faith to answer that the interests of men as a social group converge 
with the definition of justice embodied in law through the male point of view. The 
abortion right frames the ways men arrange among themselves to control the repro- 
ductive consequences of intercourse. The availability of abortion enhances the avail- 
ability of intercourse. 


... The struggle of reproductive freedom has never included a woman's right to re- 
fuse sex. In the concept of sexual liberation which has undergirded the politics of 
choice, sexual equality has been a struggle for women to have sex with men on the 
same terms as men: “without consequences.” Meaning, no children. In this sense the 
abortion right has been sought as freedom from the unequal reproductive conse- 
quences of sexual expression, with sexuality centered on heterosexual genital inter- 
course. It has been as if biological organisms, rather than social relations, repro- 
duced the species. But if one’s concern is not how more people can get more sex, but 
who defines sexuality—both pleasure and violation—and therefore who defines 
women, the abortion right is situated within a very different problematic: the social 
and political inequality of the sexes. This repositioning of the issue requires reformu- 
lating the problem of sexuality from the repression of drives by civilization to the op- 
pression of women by men. 

Even before Roe v. Wade, arguments for abortion under the rubric of feminism 
have rested upon the right to control one’s own body, gender neutral. This argument 
has been appealing for the same reasons it is inadequate: socially, women’s bodies 
have not been theirs; women have not controlled their meanings and destinies. Fem- 
inists have tried to assert that control without risking pursuit of the idea that some- 
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thing more than women’s bodies might be at stake, something closer to a net of rela- 
tions in which women are gendered and unequal.'° Some feminists have noticed that 
women’s right to decide has become merged with an overwhelmingly male profes- 
sional’s right not to have his judgment second-guessed by the government.'! But 
whatever their underlying politics, most abortion advocates, at least since 1971, have 
argued in rigidly and rigorously gender-neutral terms. 


Abortion promises women sex with men on the same terms on which men have 
sex with women. So long as women do not control access to their sexuality, this facil- 
itates women’s heterosexual availability. In other words, under conditions of gender 
inequality, sexual liberation in this sense does not so much free women sexually as it 
frees male sexual aggression. The availability of abortion removes the one real conse- 
quence men could not easily ignore, the one remaining legitimated reason that 
women have had for refusing sex besides the headache. As Andrea Dworkin puts it, 
analyzing male ideology on abortion: “Getting laid was at stake.” '” 

Privacy doctrine is an ideal vehicle for this process. The liberal ideal of the private 
holds that, so long as the public does not interfere, autonomous individuals interact 
freely and equally. Privacy is the ultimate value of the negative state. Conceptually, 
this private is hermetic. It means that which is inaccessible to, unaccountable to, 
unconstructed by, anything beyond itself. By definition, it is not part of or condi- 
tioned by anything systematic outside it. It is personal, intimate, autonomous, par- 
ticular, individual, the original source and final outpost of the self, gender neutral. It 
is defined by everything that feminism reveals women have never been allowed to be 
or to have, and by everything that women have been equated with and defined in 
terms of men’s ability to have. To complain in public of inequality within the private 
contradicts the liberal definition of the private. In the liberal view, no act of the state 
contributes to shaping its internal alignments or distributing its internal forces, so 
no act of the state should participate in changing it. Its inviolability by the state, 
framed as an individual right, presupposes that the private is not already an arm of 
the state. In this scheme, intimacy is implicitly thought to guarantee symmetry of 
power. Injuries arise through violation of the private sphere, not within and by and 
because of it. 

In private, consent tends to be presumed. Showing coercion is supposed to avoid 
this presumption. But the problem is getting anything private to be perceived as co- 
ercive. This is an epistemic problem of major dimensions and explains why privacy 
doctrine is most at home at home, the place women experience the most force, in the 
family, and why it centers on sex. Why a person would “allow” force in private (the 
“why doesn’t she leave” question raised to battered women) is a question given Its in- 
sult by the social meaning of the private as a sphere of choice. For women the mea- 
sure of the intimacy has been the measure of the oppression. This is why feminism 
has had to explode the private. This is why feminism has seen the personal as the po- 
litical. The private is public for those for whom the personal is political. In this sense, 
for women there is no private, either normatively or empirically. Feminism confronts 
the fact that women have no privacy to lose or to guarantee. Women are not inviola- 
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ble. Women’s sexuality is not only violable, it is—hence, women are—seen in and as 
their violation. To confront the fact that women have no privacy is to confront the 
intimate degradation of women as the public order. The doctrinal choice of privacy 
in the abortion context thus reaffirms and reinforces what the feminist critique of 
sexuality criticizes: the public/private split. The political and ideological meaning of 
privacy as a legal doctrine is continuous with the concrete consequences of the pub- 
lic/private split for the lives of women. In this light, the abortion funding ruling ap- 
pears consistent with the larger meaning of the original granting of the abortion 
right. 


Women were granted the abortion right as a private privilege, not as a public 
right. Women got control over reproduction which is controlled by “a man or The 
Man,”!? an individual man or the doctors or the government. Abortion was not so 
much decriminalized as it was legalized. In Roe v. Wade, the government set the stage 
for the conditions under which women got this right. Most of the control that 
women won out of legalization has gone directly into the hands of men—husbands, 
doctors, or fathers—and what remains in women’s hands is now subject to at- 
tempted reclamation through regulation.'* This, surely, must be what is meant by re- 
form. 


To fail to recognize the meaning of the private in the ideology and reality of wom- 
en’s subordination by seeking protection behind a right to that privacy is to cut 
women off from collective verification and state support in the same act. When 
women are segregated in private, separated from each other one at a time, a right to 
that privacy isolates women at once from each other and from public recourse. This 
right to privacy is a right of men “to be let alone”'’ to oppress women one at a time. 
It embodies and reflects the private sphere’s existing definition of womanhood. This 
instance of liberalism—applied to women as if they were persons, gender neutral— 
reinforces the division between public and private which is not gender neutral. It is 
an ideological division that lies about women’s shared experience and mystifies the 
unity among the spheres of women’s violation. It polices the division between public 
and private, a very material division that keeps the private beyond public redress and 
depoliticizes women’s subjection within it. Privacy law keeps some men out of the 
bedrooms of other men. 
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Abortion and a Womans 
Right to Decide 


Alison M. Jaggar 


In what follows I shall attempt to provide a moral justification for the claim that 
each woman should have the sole legal right to decide whether or not, in her own 
case, an abortion should be performed. ... I shall support my claim that each woman 
should have a legal right to abortion by appeal to an underlying moral right. The 
moral right to abortion for which I argue, however, is not a universal or absolute one 
enjoyed by all women, regardless of their social situation. Rather, it is a right whose 
existence depends on certain contingent features of the social situation in which 
women find themselves. Within our society, I shall argue, conditions are such that 
most women have a moral right to abortion, and, consequently, this right should be 
guaranteed by law. However, it is possible to describe other societies in which women 
do not have the sole moral right to decide on abortion, and indeed even within our 
own society there may be some women who do not have that right. ... 

My argument for the conclusion that each woman should legally be guaranteed 
the right to decide whether or not she should abort attempts to bypass a number of 
difficult problems that are usually thought to complicate the issue. For example, I do 
not appeal to the unclear and dubious “right to one’s own body.” I skirt the general 
question of population control. I make no presuppositions about the moral status of 
unborn human beings other than to assume they do not have a right to life so abso- 
lute that the question of abortion may never be raised; that is, I assume it to be false 
that there are no circumstances that could conceivably justify abortion, but I do not 
commit myself to any stand on exactly what circumstances might do so. Finally, I 
avoid the general question of the purposes and limits of state authority. Instead I at- 
tempt to short-circuit all these difficulties and to resolve the issue of whether each 
woman should have a legal right to make her own decision about abortion by appeal 
to two relatively uncontroversial principles. Thus, if my argument works, it should 
be acceptable to people of most shades of political opinion and to anyone who will 
admit that abortion might occasionally be justified. ... 


* * * 


